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Unit 1:

Continuing Obligations of
Defense Attorneys under
Padilla

Dawn Seibert, Staff Attorney
Immigrant Defense Preject

Obligations

«During the criminal case:
Defined by Padilla and
subsequent New York case law
{Peque)

sAfter the criminal case: When
defense attorney’s conduct is the
su?_ject of a 440 motion -
defined by ethical rules




During the Criminal Case

“People v. Chacko, 99 A.D.3d
527 (1st Dep’t 2012)

wFeople v. Picca, 97 A.D.3d
170 (2d Dep't 2012)

i
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Duties of Counsel under Padilla

#1 Ask defendant where s/he was born
#2 Provide clear advice regarding
immigration consequences

#3 Aftempt to negotiate immigration-
safer plea

#4 Must do #1 - #3 even if defendant
is otherwise removable

Must Ask Defendant. “Where
Were You Born?’

Per Picea, to hold otherwise would:

+ Undermine the protection that the
Padilla Court sought to provide to
noncitizen defendants

+ Lead to the absurd result that only
defendants who understand that
criminal convictions can affect their
immigration status would be advised of
that fact




What is “clear” advice?

»Courts evaluate on a case-by-
case basis

sGeneral rule: best assessment
of risk of immigration
consequences after reasonable
investigation and research
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Duty to Negotiate - Chacko

If immigration consequences had
been factored into the plea
bargaining process, counsel
might have been able to negotiate
a different plea agreement that
would not have resulted in
automatic deportation.

Defendants w/o lawful status?

"Padilla applies
=Picca; Padilla applies to
defendant with independent
ground of removability
*People v. Burgos, 37 Misc.3d
394 (Sup. Ct., NY County
2012)




Removable, but eligible for relief

Padilla applies:

+ People v. Jaikaran,
2007QN0340015 (Crim. Ct.,
Queens Cty, May 16, 2012)
(Zoll, J.)
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Norms continue to evolve

"People v, Gasperd, 33 Misc.3d 1228{a) (Kings

Sup. Ct. Dec, 2, 2011):

sAs defense counsel become more
familiar with the intricacies of
immigration law, it can be anticipated
that more sophisticated advice and
representation in this area will become
the rule.

Il

Obligations After the Criminal Case

What should a defense
attorney do when his/her
conduct is the subject of

a 440 motion?

I




Malpractice liability? "

=Don’t worry about it!!!
v Britt v. Legal Aid Sacisty, 85 N.Y.2d 443 (2000)

=Plaintiff must allege his innocence or a
colorable claim of innocence of the
underlying offense

»Criminal defendants must free
themselves of the conviction

»Criminal proceeding must be terminated
without a conviction
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Relevant Ethical Rules {L

81.6(b)(5) — Duty of Confidentiality

» May reveal confidential information to extent lawyer
reasanably believes necessary to defend against an
accusation or wrongful conduct

»1.9{c)(2) - Duties to Former Clients
» Duty of confidentiality, same as for current client

=1,16(3) — Duties upon Termination of
Representation

= Must give client all papers to which entitled

Privilege # Confidentiality

NY Rule of Professional Conduct, Rule
1.6 (emt.}

= Attorney-client privilege is testimonial in
nature

=Confidentiality duty applies not only to
matters communicated in confidence by the
client, which are protected by the attorney-
client privilege, but also to all information
gained during and relating to the
representation, whatever its source; it
applies in all settings and at all times.
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What to do...

sProvide complete file

*Discuss allegations with defendant/attorney

=Provide affidavit describing relevant
aspects of representation

sif gontacted by DA, send sample letter

uif subpoenaed to testify, assert calorable

claims of privilege and confidentiality to the
axtent not waived — let the judge decide
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Why the client gets the file...

Upon termination of representation, a
lawyer shall take steps, to the extent
reasonably practicable, to avoid
foreseeable prejudice to the rights of
the client, including . . . delivering to
the client all papers and property to
which the client Is entitled. NY Rule
of Professional Conduct 1.16(e}

L

What is the “file"? I

*Includes “work product”

= NY Ethics Opinion 766, TOFIC: DISPOSITION OF FILES OF
FORMER CLIENT OVERRULES: N.Y. STATE 394 (1975) (Sept.
10, 2003)

»Sage Realty v. Proskauser, 91 N.Y.2d 30
{1997) - Adopts “majority view" in which
client is presumptively accorded full
access to the attorney’s file,

=File is client’s “property”
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Why cooperate?

sCooperation will likely eliminate possible
IAC claims as you tell the 440 attorney why
you did what you did

*Better to explain actions in a thoughtfully
drafted affidavit than on cross-exam

sLess likely to draw conduct complaint if
maintain LOYALTY to client
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Why not disclose to DA?

s Privilege waiver does not allow out of court
disclosures

s Scope of privilege waiver unclear — imited to
allegations in 440 mation

» May reveal confidential information only to
extent lawyer reasonably believes necessary

to defend against an ascusation of wrongful
conduct

ABA Ethics Opinion 10-456
(July 2010)

=“[1]t will be extremely difficult for
defense counsel to conclude that
there is a reasonable need in self-
defense to disclose client
confidences to the prosecutor
outside any court-supervised
setting.”




I

What is “reasonably necessary"?

=Conservative approach is to let court
decide what unautherized disclosures are
allowed

“Was the disclosure “reasonably necessary”
if:
=440 motion is denied on the pleadings?
="DA consents to plea vacatur?

*Judge might have held disclosure
protected by confidentiality?
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If you decide to disclose...

Disclosure adverse to the client’s
interest should be no greater than the
lawyer reasonably believes necessary
to accomplish the purpose.

NY Rule 1.6(0)(5){cmt.)

NY Rule 1.6(b)(5)(cmt.) (cont.)

If the disclosure will be made in connection with an
adjudicative proceeding, the disclosure should he
made in a manner that limits access to the
information to the tribunal or other persons having a
need to know the information, and appropriate
protective orders or other arrangements should be
sought by the lawyer to the fullest extent practicable.




Impact of People v. Peque
on Criminal Defense
Practice
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Prior to Peque — I
NYCPL 220.50(7)

“[I[f the defendant is not a citizen of
the United States, the defendant's
plea of guilty and the court's
acceptance thereof may resultin the
defendant's deportation, exclusion
from admission to the United States or
denial of naturalization pursuant to the
laws of the United States."

People v. Peque, 22 N.Y.3d I
168 (2013)

NYCPL 220.50(7)

Due Process
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Judge’s Peque Obligations

»“[M]ust inform the
defendant that, if the
defendant is not a citizen of
this country, he or she may
be deported as a resulit of
this plea”

Danger of Peque:

*May make PCR unattainable even if
atty advice deficient. See C.J.
Lippman’s dissent

sMay prompt judges to ask about

immigration status ar substance of
Padilla advice.

Take-Away Points

=Padilla is primary!
*You can protect your client.

*Peque does not require inquiry re:
citizenship

=“Will be deported” warning does not
comport with Peque

10
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Padiffa Duty is Primary

»Defendant entitled to rely on
attorney's advice as to whether plea is
advisable

=Given blind

=Too little, too late

=Cannot cure prejudice from failure to
negotiate
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Secondary role of court L
notification

To prompt the conversation
between defendant and attorney
about immigration consequences,
as required by Padifla

How to Protect Client

‘I have advised my client regarding
ail relevant attendant/immigration
consequences, and he is taking
the plea in reliance on my advice”

11



Inquiry into Citizenship

* Paque specifically avoids requiring this
* Not relevant to taking of the plea
* Jegpardizes atty-client confidences

= Assert 5th A: alienage is alement of ¢ertain
federal offenses {incl. failure to notify of
address change; illegal entry)

* Risks being under-inclusive
* May trigger immigration consequences
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“Will be deported”

*Might be inaccurate

*May cause defendant to reject
favorable plea

Impact of Chaidez on 440
motions

12



Padilla Retroactivity - Federal ]

»Chaidez v United States, 133 $.Ct
1103 (2013)
*Only explicitly governs federal criminal
cases
*Didn't touch the substance of Padilfa:
Referenced 1968 ABA standard requiring
advice about deportation

=Left questicn of state retroactivity open
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NY Court of Appeals

sFeopie v. Baret, 99 A.D.3d
408 (1t Dep't 2012)

= Oral argument - May 1, 2014

* IDP amici brief:

http:/fimmigrantdefensepreject. org/criminal-
defense/padilla-per

Hurrah for Massachusetts!!!

»Commonwealth v. Sylvain,
466 Mass. 422 (2013)
sApplies Teague but rejects
USSCT's expansive definition of
“‘new" rule
sNarrower definition - "new” rule
only if “not dictated by precedent”

13



What is “non-final” for Padilla
claims?

»People v. Varenga, 2014 WL
840928 (App. Div. 2d Dep't Mar.
5, 2014)
=Judgments entered on or after

March 1, 2009
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Questions?

Unit 2;

Effective
Representation of
Noncitizens

isaac Wheeler, Legai Director
Immigrant Defense Project

14



NY App. Div. 1st Dept. Training 4/3/14

Why this matters

« Padilla says you must
* You may be the last lawyer

» There are ways to avoid
detention and deportation!!

Unit Goals L]

» Best practices for integrating
immigration advisal

» Quick overview of
immigration status

» Basic issue-spotting
» Detainer practice

I

The crim-imm intersection

Status

andfor

Convictions

+

Detection

Deportation

15



"Secure Communities”

* Fingerprint record check at central booking
= Detainer lodged on:

= Indocumented or

= Lawful residents with deportable convictions

* People with outstanding orders of removal

» Shifts emphasis from getting out of DOC
custody 1o resalving the case properly to
avoid ICE detainer being honaored by DOC
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Steps to Effective
Representation

Step one |

wAsk every client:

“Where were you born”
=N¢ “profiling”
=Don't ask for legal conclusions

Don't wait until client offers
information

»Establish trust before asking

16



Types of immigration status

» LI, Citizen:

= Birth; naturalization; automatic derivation/acquisition

= Lawful Permanent Resident {“green card")
= Nonimmigrant (tourist, student, business professional,

seasonal workar)
» Asyleefrefugee

=« TPS, DACA, other deferrad action; withholding grantee;

post-final order

= Cverstay

» Entered Without Inspection (“EWI")

NY App. Div. 1st Dept. Training 4/3/14

Work authorization

20 e e 3 L
ot o rmen il enar e

(I

= Work authorization
(‘permisa”} is pgt an
immigration status

*Usually evidence of
pending application or
deferred action

= The category code
reflects the reason it
was issued. Ses 8
C.FR. §274a.12.

Nonimmigrants and Expiration of

Authorized Stay

S SAMPLE
Tiaaiendv ol

4 “iiae
fatiosde LIRE R
- L] adamtry -

g/&ffﬂ,,n’fﬁ

IRTIFES

¥Avisa permits the holder
to board a flight to the
u.s.

" On arrival, BCP decides
whether to admit and
issues an [-94 authorizing

a

= Do not confuse visa
expiration date with end of
authorized period of stay




Step two "

= Gather information
= Freeze the status quo:

= Clients with detainer: Advise notto
pay bail until full imrmigration advisal;
request non-nominal bail

v Out clients: Warn client about
traveling outside of the US or renewing
green card while case is pending
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Step two, cont'd: =

Gather Infc on all prior charges and
dispositions

= Felony, misdemeanor, violations/municipal

= Diversion, drug court, deferred
prosecutions & judgments, juvenile dispos

= Exact penal statute, including subsection

«  Sentence {including suspended sentence),
probation, anger management, anything
else ordered by court

»  Amount of restitution

LPR: Determining First Lawful |
Admission Date

*Consular
processing: Green
card will reflact
date of firat lawful
entry.

» Adjustment of
status: client may
have had earlier
lawful admission

e =a
SR

i s # Nl

18



Step three |

=Call for crim-imm
consult ASAP

* 18(b) program referrals: Sadie
Casamenti (212) 788-9882

* [DP hotline (212) 725-6422
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Step four

»Consult with client

sAre safe haven pleas/sentence
acceptable to client?

"What is client willing to trade for
immigration-neutral resolution?

13
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Client’s Goal Spectrum

= Preserve abillty to travel or naturalize

= Avoid cansequences that trigger deportation

= Preserve eligibility to ask immigration judge to
get or keep lawful immigration status

= Preserve eligibility to obtain future immigration
benefit

= Avoid ICE detection
* [mmigration consequences not a priority

= Quicker deportation Jf that means less time in
prisan
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Step five L

»Negotiate in light of crim-imm goals

*Proceed toward trial in the absence
of an immigration-neutral plea

=If unable o negotiate completely
safe plea, mitigate immigration
damage (manage the record;
preserve relief from removal)

Select Issues in Effective
Crim-Imm Practice

20



Deportability v. Inadmissibility || |

INA § 237, 2 U.B.C. § 1227 INA § 212, BU.3.C. § 1182

=Technically:

=deportability applies to those lawfully
admitted (LPRs, NIVs, refugees)

»inadmissibility applies t¢ those seeking
tawful admission

=Practically:

=pach set of rules, or both, may apply to
the same person in various situations
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“Conviction” definition IL

« Deportability usually requires “conviction”
=INA § 101{a)(48), 6 L.S.C. § 1101(a)(48)

* A conviction is:

* A formal judgment of guilt enteved by a court
er

*Where adjudication of guilt has been withheld,
= A admits facts sufficient to warrant & finding of guitt and'
. Cﬂgg has crdered some form of punlshment, penatly, or restraint
on hberly.

*Casalaw: “conviction” requires more than proaf by
preponderance

NY -specific dispositions

= Viplation is a conviction

s Judicial diversion is a conviction
{usually)

= Seek pre-plea diversion, N.Y. Crim. Proc.
Art. 218

= ¥Q is not a conviction
= Family offense is not a conviction
= ACD is not a conviction

21



Categories of removable offenses

*Use your Quick Reference Guide and seek
further information!
» Crimes involving moral furpitude
= Drug offenses (including marijuanal)
=Firearms offenses
»Crimes of domestic violence
=Crimes of stalking
=(rimes ¢f child abuse/neglect/abandonmenit
= [Certain specific federal crimes)
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Removable offenses, cont'd:

=Aggravated felony:
Deportation is a near certainty
sLoss of lawful permanent residency
* Permanent ineligibility for citizenship
»Mandatary detention without bond
*Permanent bar to return after
deportation
=Enhanced penalty for illegal re-entry

=Cuts off virtually all defenses to
removal

Aggravated Felony {cont’d) I

= Drug trafficking (possession w/ intent; poss. of roofies)
= Rape, kidnapping, theft, burglary

»"Crime of violence,” 18 U.5.C. § 16

= Some gambling, arson, firearm, prostitution cffenses

= Fraud, deceit or tax evasion with >=$10,000 loss

* Commertial bribery, counterfeiting, forgery

» 8ail jumping on a felony

= Gbstruction of Justice/Perjury

« Atternpt or conspiracy to commit any of above

= Other AF offenses at 8 USC § 1101{a)(43).

22
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Aggravated felony, cont'd

v A few (but not all!) AFs are sentence-dependent
* Crimes of viclence
* Theft/burglary
* Dbatruction of justice
* Forgery/counterfeiting

= Some depend on particular facts
* Fraud wi loss ta victim > $10,000
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What is an Immigration Detainer?

= § C.FR. § 287.7{a): "A detainer serves to advise another law
enfercement agency that the Department seeks custody of
an alien presently In the custody of that agency, for the
purpase of arresting and removing the alien.”

= “The detainer i« a raquest that such agency advise the
Dep't, prior to release of the alien, in crder for the Dep't to
arrange to assume custody, in situations when gaining
immediate custedy is sither impracticable or impossible,”

= Does net pravent discharge from DOC custody, just prevenis
physical releaas {for 48 hours)

23



My client has a detainer — now
what?

* You may be their last lawyer!

» Dispose the criminal case to
beat the detainer, or if you
can't;

= Use the criminal case to
manage custody

= trigger ICE pickup when the client
is ready, not when ICE is
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NYC's New Detainer Law
Effective July 2013

= BASICALLY: DOC and NYPD will NOT honor ICE datainers
if:
= na qualltying felony priars
= na gualitying misdemeancr priors in the last 10 years
* no current felony charges
= facing only one misdemeanariviolation
» has no criminal warrants from any jurisdiction
= has po order of removal or deportation
= nol on gang of terrorist waich list

= Some misdemeanors relating o traffickingimm status axempt

NYC's New Detainer Law
The fine print

» DOC and NYPD will NOT honor ICE datainers if no qualifying
priors. . ..
» Any lelony or misdemsancr convictions except:
* NYPL 230.00: prosttution
& NYPL 240.37: loitering for the putposes of prostituion

» NOTE: il Ihe oenviction ralulea to “patronizing u prosttula” - DOC/NYFD will
hanar the datainar

# \TL 511(1): aggravated unlicensed diving in tha 3rd
= VTL 511(2){a)(i}: agyravated uniicensed driving in the 2™ when relating
to a previous conviction in the procesding 18 months
& VTL S91(2)(m)(iv): aggravated unlicansad driving in the 2*? when
relating 1 3 of More suapensiona
= Okl misdemeanor conviclions don't count: more than 10 years
prior 10 the instani armest

24
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NYC's New Detainer Law (cont.)

» DOC and NYPD will NOT honer ICE detainers if no qualifying
priors and;
* Your clleni hes NO pending felony charges
= Your cliént has up 10 one pandlng misdemennor charge EXCEFT
NYPD/DODC will honor if gharged with:

= NYPL 265.01 ~ when relating to a fitearm, rifle, shotgun, bullet o
ammunition
= NYPI, 215.50 - criminal contempt

= NOTE: detaingr will NOT ba honorad if the dafandant has basn relennsd
pursuianl lo NYCPL 170.70

* NYPL 720.60 ~ asgault in the 3 degree

* NOTE: dutainur will NOT ba honora If ihs satengant has been roionsed
pursuant Io NYCPL 170,70

& NYPL Articie 130 - sex o¥enees
* VTL Aticia 31 - aleohol and drug ralated afftenses

L]

NYC's New Detainer Law (cont.)

NYPE/DOC wil bonor a detalner if your dlland dows hax mars than s panding
misdemaanar charge in sapaseie cazes

EXCEPT DOCINYPD will NOIT hanat & detdiner 1f charged with.
« NYPL 230.00: progtitution
» NYPL 240.37; loitering for the purposes of prostitution

= NOTE. it e charge reiates to "patronizing 4 prostitute® ~ DOCINYPD
will hongr the detainer

» VTIL 511(1); aggravated unlicenaed deiving in the Jrd
= VTL S1H2)(2)i): aggravated unllcenged driving in tha 2 whan relating fo
a pievious codvicton in the proceediag 18 monthe .

« VTL S142)(a)v ) aggravated uniicensed drlving in the 2 when relating
to 3 of moie suspensions

NYPR/ROC will hono & delainer if your client:
« Has an outstanding crimingl wasrants from any juriadietion
» Hag én ardar of tamoval or daportation
+ Ig on & gang or terforist watch liat

DOC implementation problems

= Contact Diractor of Consgtituent Services
« Carleen McLaughllin, 713-548-0912
» email:Carleen.Mclaughlin@doc nyc.gov
* or emall: CONSTITUENTSERVICES@bb.nyc.gov

25



RESOURCES

*M. Vargas, Reprasenting Immigrant
Defendants in New York State (5% ed.)
*HOTLINE: (212) 725-5422
=www.immigranidefenseproject.org

*N. Tooby, Tooby's Guide to Criminal
immigration Law (2008)

s free download @
www.criminalandimmigrationtaw.com,

i

NY App. Div. 1st Dept,. Training 4/3/14
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal Opinion 10-456 July 14, 2010

Disclosure of Information to Prosecutor When Lawyer's Former Client Brings Ineffective Assistance
of Counsel Claim

Although an ineffective assistance of counsel claim ordinarily waives the attorney-client privilege with
regard 1o some otherwise privileged information, that information still is protected by Model Rule 1.6(a}
unless the defendant gives informed consent (o its disclosure or an exception to the confidentiality rule
applies.  Under Rule 1.6(b)(5), a lawyer may disclose information protected by the rule only if the lawyer
“reasonably believes (it is] necessary™ io do so in the lawyer's self-defense. The lawyer may have a
reasonable need 1o disclose relevant client information in a judicial proceeding to prevent harm to the
lawyer that may result from a finding of ineffective assistance of counsel. However, it is highly unlikely that
a disclosure in response 10 a proseculion request, prior to a court-supervised response by way of festimony
or othenwise, will be justifiable,

This opinion addresses whether a criminal defense lawyer whose former client claims that the
lawyer provided constitutionally ineffective assistance of counsel may, without the former ¢lient’s informed
consent, disclose confidential information to government lawyers prior to any proceeding on the defendant’s
claim in order to help the prosecution establish that the lawyer's representation was competent.' This
question may arise, for example, because a prosecutor or other government lawyer defending the former
client’s ineffective assistance claim seeks the trial lawyer’s file or an informal interview to respond to the
convicted defendant’s claim, or to prepare for a hearing on the ctaim.

Under Strickland v. Washington,* a convicted defendant seeking relief (e.g., a new trial or
sentencing) based on a lawyer’s failure to provide constitutionally effective representation, must establish
both that the representation “fell below an objective standard of reasonableness” and that the defendant
thereby was prejudiced, ie., that “there is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different.”” Claims of ineffective assistance of counsel
often are dismissed without taking evidence due to insufficient factual atlegations or other procedural
deficiencies. Numerous claims also are dismissed without a determination regarding the reasonableness of
the trial lawyer’s representation based on the defendant’s failure to show prejudice. The Supreme Court
recently expressed confidence “that lower courts — now quite experienced with applying Strickland — can
effectively and efficiently use its framework to separate specious claims from those with substantial merit.™
Although it is highly unusual for a trial lawyer accused of providing ineffective representation to assist the
prosecution in advance of testifying or otherwise submitting evidence in a judicial proceeding, sometimes
trial lawyers have done so,” and commentators have expressed concerns about the practice.®

In general, a lawyer must maintain the confidentiality of information protected by Rule 1.6 for
former clients as well as current clients and may not disclose protected information unless the client or
former client gives informed consent. See Rules 1.6 & 1.9(¢c). The confidentiality rule “applies riot only to

matters communicated in confidence by the client but also to all information relating to the representation,
whatever its source.”’

' This opinion is based on the ABA Madel Rules of Professional Cenduct as amended by the ABA House of Delegates through August
2010, The laws, court rules, regulations, rules of protessional conduct, and opinions promulgated in individual jurisdictions are
comtrolling.

2466 U.S. 668 (1984).

1. at 694,

T Padilla v, Kentueky, __ US|, 1308 C1 1473, 1485 (2010),

¥ See. e.g., Purkey v. Uniled States, 2009 WL 3160774 {W.D. Mo. Sept. 29, 2009), moiion (o anend denied, 2009 WL 5176558 (Dec.
22, 2009) {lawyer represenied criminal detendant at wrial and on appeal voluntariby filed 117-page affidavit extensively refuting lormer
client’s inelTective assistance of counsel claim); State v. Binney, 683 S.E.2d 478 (S.C. 2009} (defendant’s trial counsel met with law
enforcement authorities and provided his case file 10 them n response to defendant’s ineffective assistance of counsel claim).

* See, e.g., Lawrence | Fox, Making the Last Chance Meaningful: Predecessor Counsel’s Ethical Duty to the Capital Defendant, 31
HorsTRA L. REv, 1181, 1186-88 (2003); David M. Siegel, The Role of Trial Caunsel in Ineffective Assistance of Counsel Claims: Three
Questions ta Keep in Mind, CHAMPION, Feb. 2009, at 14.

"Rule 1.6 emt. 3. See, e.g., Perez v. Kirk & Carrigan, 822 8. W.2d 261 {Tex. App. 1991) (law firm breached its {iduciary duty when,



10-456 Formal Opinion 2

Ordinarily, if a lawyer is called as a witness in a deposition, a hearing, or other formal judicial
proceeding, the lawyer may disclose information protected by Rule 1.6(a) only if the court requires the
lawyer to do so after adjudicating any claims of privilege or other objections raised by the client or former
client. Indeed, lawyers themselves must raise good-faith claims unless the current or former client directs
otherwise.®  Outside judicial proceedings, the confidentiality duty is even more stringent. Even if
information clearly is not privileged and the lawyer could therefore be compelled to disclose it in legal
proceedings, it does not follow that the lawyer may disclose it voluntarily. In general, the lawyer may not
voluntarily disclose any information, even non-privileged information, relating to the defendant’s
representation without the defendant’s informed consent.

Accordingly, unless there is an applicable exception to Rule (.6, a criminal defense lawyer required
to give evidence at a deposition, hearing, or other formal proceeding regarding the defendant’s ineffective
assistance claim must invoke the attorney-client privilege and interpose any other objections if there are
nonfrivolous grounds on which to do so. The criminal defendant may be able to make nenfrivolous
objections to the trial lawyer’s disclosures even though the ineffective assistance of counsel claim ordinarily
waives the attorney-client privilege and work product protection with regard to otherwise privileged
communications and protected work product relevant to the claim.’ For example, the criminal defendant
may be able to object based on relevance or maintain that the attorney-client privilege waiver was not broad
enough to cover the information sought. If the court rules that the information sought is relevant and not
privileged or otherwise protected, the lawyer must provide it or seek appellate review.

Even if information sought by the prosecution is relevant and not privileged, it does not follow that
trial counsel may disclose such information outside the context of a formal proceeding, thereby eliminating
the former client’s opportunity to object and obtain a judicial ruling. Absent a relevant exception, a lawyer
may disclose client information protected by Rule 1.6 only with the client’s “informed consent.”™ Such
consent “denotes the agreement by a person to a proposed course of conduct after the lawyer has
communicated adequate information and explanation about the material risks of and reasonably available
alternatives to the proposed course of conduct.” Rules 1.0(e) & 1.6(a). A client’s express or implied waiver
of the attorney-client privilege has the legal effect of forgoing the right to bar disclosure of the client’s prior
confidential communications in a judicial or similar proceeding. Standing alone, however, it does not
constitute “informed consent™ to the lawyer’s voluntary disclosure of client information outside such a
proceeding.'’ A client might agree that the former lawyer may testify in an adjudicative proceeding to the

under threm of subpoena, it disclosed former client’s statement (o prosecutor without former client’s conschr, court stated that
“[d]isclosure of confidential communications by an atlorney, whether privileged or not under the rules of evidence, is generally
prohibited by the disciplinary rules,” id. at 265 n.5).

*“Absent informed conscnt of the client to do otherwise, the lawyer should assert on behalf of the ¢lient all nonfrivolous claims that ...
the information sought [in a judicial or other proceeding} is protected againsi disclosure by the atlorney-client privilege or other
applicable law™ Rule 1.6, cmt. 13, The Tawyer's obligation to protect the attorney-client privilege ordinarily applies when the lawyer is
cailed to testify or provide documents regarding a former client no less than a current client. See, e.g., ABA Comm. on Eth. and Prof™
Responsibility, Formal Op. 94-385 (1994) (Subpoenas of a Lawyer's Files) (“1f a governimental agency, or any other entily or persum,
subpocnas, or obtains a court order for, a lawyer's files and records relating to the lawyet's represemation of a current or former ctient,
the lawyer has a protessional respensibility to seek to limit the subpoena or court order on any legitimate availuble grounds so as 1o
protect documents that are deemed 1o be conlidential under Rule 1.6.7); see also Connecticut Bar Ass'n Eth. Op. 99-38 (absent a waiver,
subpocnaed lawyer must invoke the attorney-client privilege if asked to testify regarding inconsisiencies between former client's court
testimony and former client's communicutions with lawyer and previous lawyer), 1999 WL, 33115188, Maryland State Bar Ass’n
Committee on Eth. Op. 2004-17 {2004) (it subpoenaed lawyer's client was "cstate," lawyer permitied to turn over documenis to
successor personal representative and may reveasl information; if representation included the former personal representative in both his
Nduciary and in his individual capacity, lawyer is subject to constraints of Rule 1.6{a)); Rhode 1sland Sup. Ct. Eth. Adv. Panel Op. No.
98-02 {1998) (lawyer who received notice ot deposition and subpoena must not disclose information relating 1o representation of former
client}, South Carolina Bar Eth. Adv. Committee Adv. Op. 98-30 (1998) (in response 1o third party's request for affidavils and/or
depositions, lawyer musl asserl allomey-client privilege and may only disclose such intormation by order of court); Utah State Bar Eth
Advisory Op. Commiltee Op. 03-01, 2005 WL. 3302775 {2005) (absent court order requiring lawyer's testimony, and notwithstanding
subpoena served on lawyer by prosecution, lawyer may not divulge any attorney-client information, either to prosecution or in open
courl).

? See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § BO(1)(b) & cmi. ¢ {2000} (A client who contends that a lawyer’s
assistance was delective waives the privilege with respect to communications relevant to that contention. Waiver affords 1o interested
parties thir opportunity to establish the facts underlying the claim.™)

"'Cf Clock v. United States, No. 09-¢v-379-4D, slip ep. (D.N.H, 2010). In Clock, al the prosecution’s request, the defendant signed a
form explicitly waiving the attorney-client privilege with respect to the issues in her post-conviction petition in order to authorize her
trigal lawyer to answer questions regarding her ineffective assistance of counsel claim. Based on her office’s institutional policy, tria)
counsel nonetheless declined 10 respond (o the prosecution’s questions unless ordered to do so by the court. Based on the defendant’s



10-456 Formal Opinion 3

extent the court requires but not agree that the former lawyer voluntarily may disclose the same client
confidences to the opposite party prior to the proceeding.

Where the former client does not give informed consent to out-of-court disclosures, the trial lawyer
who allegedly provided ineffective representation might seck to justify cooperating with the prosecutor based
on the “self-defense exception” of Rule 1.6(b)(5),"" which provides that “[a} lawyer may reveal information
relating to the representation of a client to the extent the tawyer reasonably believes necessary ... to establish
a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a
defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was
involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client.”
The self-defense exception grows out of agency law and rests on considerations of fairness.'* Rule 1.6(b)(5)
corresponds to a similar exception to the attorney-client privilege that permits the disclosure of privileged
communications insofar as necessary to the lawyer’s self-defense.

The self-defense exception applies in various contexts, including when and to the extent reasonably
necessary to defend against a criminal, civil or disciplinary claim against the lawyer. The rule allows the
lawyer, to the extent reasonably necessary, to make disclosures to a third party who credibly threatens to
bring such a claim against the lawyer in order to persuade the third party that there is no basis for doing s0."
For example, the lawyer may disclose information relating to the representation insofar as necessary to
dissuade a prosecuting, regulatory or disciplinary authority from initiating proceedings against the lawyer or
others in the lawyer’s firm, and need not wait until charges or claims are filed before invoking the self-
defense exception."”  Although the scope of the exception has expanded over time,'® the exception is a
limited one, because it is contrary to the fundamental premise that client-lawyer confidentiality ensures client
trust and encourages the full and frank disclosure necessary to an effective representation.'” Consequently, it
has been said that “[a] lawyer may act in self-defense under [the exception] only to defend against charges
that imminenily threaten the lawyer or the lawyer’s associate or agent with serious consequences ...t

When a former client calls the lawyer’s representation into question by making an ineffective
assistance of counsel claim, the first two clauses of Rule 1.6(b) (5) do not apply. The lawyer may not
respond in order “to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer

explicit waiver, the court ordered irial counsel to submit an affidavit limited 10 the issues in the defendant’s petition. /. at #2.

" Although the confidentiality duty is subject to other exceptions, none of the other exceptions seems applicable 1o this situation.

' See RESTATEMENT (THIKD) OF THE LAW GOVERNING LAWYERS § 64 cml. b (“in the absence of the exception . . ., lawyers accused of
wrongdoing would be lefl defenseless against false charges in a way unlike that conftonting any other occupational group™.

¥ Sew RESTATEMENT {THIRD) OF THE LAW GOVERNING LAWYERS § 83

" Rule 1.6 cmt. 10 (*TFhe rule] does not require the lawyer 1o await the commencement of an action or proceeding that charges such
complicity, so that the defense may be established by responding directly 1o 2 third party who has made such an assertion.™). Cases
addressing the sei-detense exception to the attorncy-client privilege are Lo the same effect. See, e.g., Meyerhofer v. Empire Fire &
Marine Ins. Co., 497 F.2d 1190 (2d Cir.), cerr. denied, 419 U.S. 998 (1974) (lawyer named as defendant in cluss action breught by
purchasers of securities who claimed that prospectus contained misrepresentations had right to make appropriate disclosure 1o lawyers

representing stockhoelders as w his role in public offering of securities).
15

See. e.g., First Fed. Suv. & Loan Ass’'n v. Oppenheim, Appel, Dixon & Co., 110 F.R.D. 557 (S.D.N.Y. 1986) (sclf-defense exceplion
lo attorney-client privilege permits fawyer who is being sued for misconduct in securities matter 1o disclose in discovery documents
within attorney-client privilege if' Jawyer's interest in disclosure outweighs interest of cliens in maintaining conlidentiality of
communications, and if’ disclosure will serve wuth-finding function of litigation process), Association of the Bar of the City of New
York Cotnmittez on Prof'l and Jud. Eth. Op, 1986-7, 1986 WL 293096 (1986) (lawyer need not resist disclosure until formally accused
because of cost and other burdens of defending against formal charge and damage to reputation); Pennsylvania Bar Association
Committee on Legal Eth. and Profl Resp Eth. Op. 96-48, 1996 WL 928143 (1596) (lawyer charged by former clients with malpractice
in their defense in SEC is permitied to speak to SEC lawyers and Teveal information conceming the representation as he reasonably
belicves necessary o respond 1o allegations), South Carolina Bar Eth, Adv. Committee Adv. Op. 94-23, 1994 WL, 928298, (1994)
(lawyer under investigation by Sccial Security Administration for possible misconduct in connection with his clien: may reveal
confidemial information as may be necessary to respond 10 or defend against allegations: no grievance proceeding pending anywhere
clse against lawyer).

" Disciplinary Rule 4-101¢(C¥4) of the predecessor ABA Model Code of Professional Responsibility (1980) provided: “A lawyer may
reveal . [elonfidences or secrets necessary w establish or collect his fee or 1o defend himselt or his employees or associates against an
accusation of wronglul conduct,” but did net expressly authorize the disclosure of confidences Lo establish a claim on behalf of a lawyer
other than for legal fees,

" Rule 1.6 cmt. 2. Commentators have maintained that the exception should be narrowly construed, both because the justifications for
the exception are wenk, see CHARLES W. WOLFRAM, MODERN LEGAL ETHICS 308 (1986), and because there are sirong policy
censiderations thal disfaver the exception, including that it is subject to abuse, frustrates the policy of encouraging candor by clients, and
undermines public conlidence in the legal profession because it appears inequitable and self-serving, See Henry D. Levine, Seif-Interest
or Self-Defense: Lawyver Disregard of the Atiorney-Client Privilege for Profit and Protection, 3 HOFSTRA [ REV. 783, 810-11 (1977).

" RESTATEMENT {THIRD) OF THE LAW GOVERNING LAWYERS § 64 ¢mt ¢ {emphasis added).
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and the client,” because the legal controversy is not between the client and the lawyer.'” Nor is disclosure
justified “to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in
which the client was involved,” because the defendant’s motion or habeas corpus petition is not a criminal
charge or civil claim against which the lawyer must defend.

The more difficult question is whether, in the context of an ineffective assistance of counsel claim,
the lawyer may reveal information relating to the representation “to respond to allegations in any proceeding
concerning the lawyer’s representation of the client.” This provision enables lawyers to defend themselves
and their associates as reasonably necessary against allegations of misconduct in proceedings that are
comparable to those involving criminal or civil claims against a lawyer. For example, lawyers may disclose
otherwise protected information to defend against disciplinary proceedings or sanctions and disqualification
motions in litigation. On its face, the provision also might be read to apply to a proceeding brought to set
aside a criminal conviction based on a Jawyer's alleged ineffective assistance of counsel, because the
proceeding includes an allegation concerning the lawyer’s representation of the client to which the lawyer
might wish to respond.*

Under Rule 1.6(b)5), however, a lawyer may respond to allegations only insofar as the lawyer
reasonably believes it is mecessary to do s0.*' It is not enough that the lawyer genuinely believes the
particular disclosure is necessary; the lawyer’s belief must be objectively reasonable.® The Comment
explaining Rule 1.6(b)(5) cautions lawyers to take steps to limit “access to the information to the tribunal or
other persons having a need to know it” and to seek “appropriate protective orders or other arrangements ...
to the fullest extent practicable.”” Judicial decisions addressing the necessity for disclosure under the self-
defense exception to the attorney-client privitege recognize that when there is a legitimate need for the
lawyer to present a defense, the lawyer may not disclose all information relating to the representation, but
only patticular information that reasonably must be disclosed to avoid adverse legal consequences.”® These
limitations are equally applicable to Rule 1.6(b)5).%

Permitting disclosure of client confidential information outside court-supervised proceedings

* See Utah State Bar Eth. Adv, Op. Commities Eth, Op. 05-01, 2005 WL 5302775, at *6 (criminal defense lavwyer may not voluntarily
disclose client confidences 1o prosecutor or in courl in response to defendunt’s claim that lawyer’s prior advice was confusing; court
stated, “|w|hile an arguable case might be made for disclosure under this exception, it ... is fraught with problems. The primary problem
is that the ‘controversy” is not between lawyer and client, except quite tangentially. While there may well be a dispute aver the facts
between lawyer and client, there is no *controversy’ between them in the sense contemplated by the rule, Nor is there a criminal or civil
action  against  the  lawyer.”). Bur  see  Arizona  State  Bar  Op, 9302 (1993), available  ar
hup:/Avww. myazbar.org/Elhics/opinionview.ctim?id=652 {imerpreting “controversy” 1o include 2 disagresment in the public media).

¥ Cf Sute v. Madigan, 68 N.W. 179, 180 (Minn. 1896) (lawyer accused of inadequate criminal defense representation may submit
affidavit containing attorney-client privileged information te disprove such charge).

*1 See Rule 16(b)(5) (allowing disclosure only “1o the extent the lawyer reasonably believes necessary®); Rule 1.6 cmes. 10 & 14,

? See Rule 1.0(i) (“*Reasonable belief or ‘reusonably belicves” when used in relerence to a lawyer denotes tha the lawyer believes the
matter in question and that the circuinstances are such that the belief is reasonable.”)

¥ Rule 1.6 emt. 14, Similar restrictions have been held applicable to the related context in which g lawyer seeks to disclose confidences
o collect a fee. See, e.g., ABA Comn. on Eth. and Pref’l Respensibility, Formal Op. 250 (1943), in OPINIONS OF THE COMMITTEE ON
PROFESSIONAL ETHICS ANNOTATED 5355, 556 {American Bar Foundation 1967) {“where a lawyer does reserl 1o a suil to enforce
payment of fees which invalves  disctusure, he should carcfully avoid any disclosure not clearly necessary to obtaining or defending his
rights™,

* For example, in In re Nav’l Mortg, Equity Corp. Morlg. Pool Certificates Sec. Litig., 120 F.R D). 687, 652 (C.D. Cal. 1988), the district
court “rejecifed] the suggestion made by some parties that “selective’ disclosure should not be allowed, that if the exception is permitted
to be invoked, all attorney-clienl communications should be disclosed,” finding that this suggestion was “directly contrary to the
reasonable necessity standard.”  Accord RESTATEMENT {THIRD) OF THE LAW GOVERNING LAWYERS § 83 emt. ¢ (“The lawyer's
invocation of the exception must be appropriate to the lawyer’s need in the proceeding. The exception should not be extended o
comimuaications that are of dubious relevance or merely cumulative of other evidence.”); ¢f Dixon v. State Bar, 653 P.2d 321, 325 (Cal.
1982} (fawyer sunctioned for gratuitous disclosure of confidence in response to former client's motion to enjoin lawyer from harassing
her); Levin v. Ripple Twist Mills, Inc., 416 F, Supp. 876, 886-87 (E.D. Pa. 1576) (“In almost any cuse when an attomey and a former
client are adversaries in the courtroom, there will be a credibility contest between them. This does not entitle the attorney to rummage
Lhrough every file he has on that particular client (regardless of its relatedness to the subject matier of the present case) and to publicize
any confidential communication he comes across which may tend te impeach his former client. At the very least, (he word *necessary’
in the disciplinary rule requires that the probative value of the disclosed material be great enough o vutweigh the potential damage the
disclosure will cause 1o the client and Lo the legal profession.™).

3% Couns further recognize that disclosures may be made to defend against a non-client’s accusation of miscanduet only if the accusation
is credible encugh 1o put the lawyer at seme risk of adverse censequences, such as a criminal indictnent or a civil Tawsuit, third paries
olherwise would have an incentive Lo raise utterly meritiess claims of Tawyer misconduct to gain access to confidential information. Cf
SEC v. Forma, 117 F.R.D. 516, 519-525 {S.L.N.Y. 1987) (formal charges need not be issued in order [or the self defense exception to
apply); First Fed. Sav. & Loan Ass™n v, Oppenheim, Appel, Dixon & Co., 110 F.R.D. 557, 566 n.15 (S..N.Y. 1986} (former auditor's
cvidence against lawysr must “pass muster under Fed. R, Civ, P 117).
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undermines important interests protected by the confidentiality rule. Because the extent of trial counsel’s
disclosure to the prosecution would be unsupervised by the court, there would be a risk that trial counsel
would disclose information that could not ultimately be disclosed in the adjudicative proceeding.™
Disclosure of such information might prejudice the defendant in the event of a retrial.”” Further, allowing
criminal defense lawyers voluntarily to assist law enforcement authorities by providing them with protected
client information might potentially chill some future defendants from fully confiding in their lawyers.

Against this background, it is highly unlikely that a disclosure in response to a prosecution request,
prior to a court-supervised response by way of testimony or otherwise, will be Justifiable. It will be rare to
confront circumstances where trial counsel can reasonably believe that such prior, ex parte disclosure, is
necessary to respond to the allegations against the lawyer. A lawyer may be concerned that without an
appropriate factual presentation to the government as it prepares for trial, the presentation to the court may be
inadequate and result in a finding in the defendant’s favor. Such a finding may impair the lawyer’s
reputation or have other adverse, collateral consequences for the lawver. This concern can almost always be
addressed by disclosing relevant client information in a setting subject to judicial supervision. As noted
above, many ineffective assistance of counsel claims are dismissed on legal grounds well before the trial
lawyer would be called to testify, in which case the lawyer’s self-defense interests are served without (he
need ever to disclose protected information.”® If the lawyer’s evidence is required, the lawyer can provide
evidence fully, subject to judicial determinations of relevance and privilege that provide a check on the
lawyer disclosing more than is necessary to resolve the defendant’s claim. In the generation since Strickland,
the normal practice has been that trial lawyers do not disclose client confidences to the prosecution outside of
court-supervised proceedings. There is no published evidence establishing that court resolutions have been
prejudiced when the prosecution has not received counsel’s information outside the proceeding. Thus, it will
be extremely difficult for defense counsel to conclude that there is a reasonable need in self-defense to
disclose client confidences to the prosecutor outside any court-supervised setting.”

¥ Cf RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 64 cmt. e (belore making disclosures under the self-delense
exception, a lawyer ordinarily must give notice to former client).

¥ gome courts preclude the prosecution from introducing the trial lawyer’s statements in a later trial, see, e.g.. Bittaker v. Woodford, 331
F3d 7135 (9% Cir), cert. denied, 540 U.S. 1013 (2003) (waiver of privilege for purposes of habeas cluim does not necessarily mean
extingmshment of Lhe privilege for alt time and in all circumstances), but not all courts have done se. See, e.g., Fears v. Wardei, 2003
WL 23770605 (8.D. Ohio 2003} (scope of habeus petitioner's waiver of privilege not waived for alf time and al} purposes including
possible retrial).

* See, e.g., Utah State Bar Eth. Advisory Op. Committée Op. 05-01, stpra notes 8 & 19 (where criminal defense lawyer’s former client
moved Lo set aside his guilty plea on ground that lawyer's advice about plea offer confused him, lawyer may not divulge attormey-client
information to presecutor to prevenl a possible fraud on court or protect lawyer’s reputation; lawyer must asser attorney-client privilege
in hearing on former ¢lient’s molion, and may testity only upon court order).

¥See Rule 1.6 cmt. 14,
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RESPONSIBILITY

321 N, Clark Street, Chicago, lilincis 60654-47 14 Telephone (312)988-5300
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Dear District Attorney:

Thank you for your recent inquiry concerning my representation of Defendant in People
v. Defendant, in which Defendant has filed a post-conviction motion.

Given my continuing ethical obligations to my former client, set forth in RULES OF PROF'L
ConbucT 1.9(c} and 1.6(b), | cannot release any information relating to the
representation without informed written consent from Defendant. In addition, | cannot
under any circumstances do so outside a proceeding subject to judicial supervision. See
ABA Opinion 10-456, Disclosure of Information to Prosecutor When Lawyer's Former
Client Brings Ineffective Assistance of Counsel Claim (2010) (copy attached). |
appreciate your assistance in avoiding any effort to violate my ethical obligations,
pursuant to RULE OF PROF'L CONDUCT 8.4(a).

Defendant is now represented by Post-Conviction Attorney, to whom | have provided a
copy of my file from People v. Defendant.

Sincerely,

Prior Counsel

Cc: Post-Conviction Attorney



Immigrant Defendants in New York, 5th.ed, 2011)

Below are suggested approaches for criminal defense lawyers in planning a negotiating strategy to avoid negative

immigration consequences for their noncitizen clients. The selected approach may depend very much on the particular
immigration status of the particular client. For further information on how to determine your client's immigration status, refer
to Chapter 2 of our manual, Representing Immigrant Defendants in New York (5th ed., 2011),

For ideas on how to accomplish any of the below goals, see Chapter 5 of our manual, which includes specific strategies

relating to charges of the following offenses:
¢ Drug offense (§5.4)

¢ Violent offense, including murder, rape, or other sex offense, assault, criminal mischief or robbery (§5.5)
4 Property offense, including theft, burglary or fraud offense (§5.6)

4 Firearm offense (§5.7)

G

J FLE ATEE M R LIS

» First and foremost, try to avoid a dispos
deportahility (§3.2.8)

> Second, try to avoid a disposition that triggers inadmissibility if
your client was arrested returning from a trip abroad or if your
client may travel abroad in the future (§§3.2.C and E(1)),

> [f you cannot avoid deportability or inadmissibility, but your
client has resided in the United States for more than seven
years (or, in some cases, will have seven yeaars before being
placed in removal proceedings}, try at least to avoid convic-
tion of an “aggravated felony.” This may preserve possible
eligibility for either the relief of cancsllation of removal er the
so-called 212(h) waiver of inadmissibility {§§3.2.0(1} and (2)).

» If you cannot do that, but your client's life or freedom would be
threatened if removed, try to avoid conviction of a “particularly
serious crime” in arder to preserve possible eligibility for the
relief of withholding of removal (§3.4.C(2}).

> If your client wilf be able to avoid remaval, your client may
also wish that you seek a disposition of the criminal case that
will not bar the finding of good moral character necessary for

( ).

ition that triggers

it

» For arefugee, first and foremost, try to aveid a disposition that
triggers deportability (see Matter of D-K, 25 I&N Dec. 761 {BIA
2012))

» For an asylee or a refugee, try to avoid a dispositien that trig-
gers inadmissibility (§§3.3.B and D{1)).

> [f you cannet do that, but your client has been physically
present in the United States for at least one year, try at least
to avoid a disposition relating to illicit trafficking in drugs or a
viclent or dangerous erime in order to preserve eligibility for
the so-called 209(c} waiver of inadmissibility for refugees and
asylees (83.3.D{1)).

> |f you cannot do that, but your client's life or freedom would be
threatened if removed, try to avoid a canviction of a “particu-
larly serious crime” in order to preserve eligibility for the relief
of withholding of removal (§3.3.0(2)).

‘other relief:= : ‘ ik
IF your client has some prospect of becoming a lawful permanent
resident based on having a U.S, citizen or lawful permanent resident
spouse, parent, or child, or having an employer sponsor; being in foster
care stalus; or being a national of a certain designated country:

> First and foremost, try to avoid a disposition that iriggers inadmissibility
(§3.4.B(1)).

> If you cannot do that, but your client may be able to show extreme
hardship to a citizen or lawful resident spouse, parent, or child,

try at least to avoid a controlled substance disposition to preserve

possible eligibility for the so-called 212¢h) waiver of inadmissibility
(§83.4.8(2),(3) and(d)).

> |f you cannot avoid inadmissibility hut your client happens to be a na-
tional of Cambodia, Estonia, Hungary, Laos, Latvia, Lithuania, Poland,
the former Soviet Union, or Vietnam and eligible for special refief for
certain such nationals, try to avoid a disposition as an illicit trafficker
in drugs in order to preserve possible eligibility for a special waiver of
inadmissibility for such individuals (§3.4.8(5)).

IF your client has a fear of persecution in the country of removal, or is
a national of a certain designated country to which the United States has

a temporary policy of not removing individuals based on conditions in that
country:

> First and foremost, try to avoid any dispositian that might constitute
conviction of a “particularly serious crime” (deemed here to include
any aggravated felony), or a violent or dangerous crime, in order to
preserve eligibility for asylum (§3.4.C{1)).

» |f you cannet do that, but your client's life or freedom would be threat-
ened if removed, try to avoid conviction of a “particularly serious crime”
(deemed here to include an aggravated felony with a prison sentence
of at least five years), or an aggravated felony involving unlawful traf-
ficking in a controlled substance (regardless of sentence), in order to
preserve eligibility for the relief of withholding of removal (§3.4.C{2)).

> In addition, if your client is a national of any country for which the
United States has a temporary policy of not removing individuals
based on conditions in that country, try to avoid a disposition that
causes ineligibility for such temporary protaction (TPS) from removal

(§§3.4.C(4) and (5)).
See reverse -



133104
ERERE
INVHOINW

.&.:gr_..@muuwm o’

Jeoipnipe sapuayo iy

(£10z Arenuer pajepdn jse7) 19loid asuajaq Juesbiuw £10Z @

"§°() Ul 93UIPISI SNONLHILOS JO SIA / 210}2q PIRRULIGS f) SPLNGIG
Amqissiwpeu; [eunuyy Ui 0f paliajel Apjgeaowss Buiafiti) asusyo «
Auoja4 pajeaelfify UE JO UOIDIALCY) <€

(SNIEIs Hg 2ARY oYM suosiad 1o} AlUD) UDISSIWPE Jaje SIA
£ 40} *§°M Ul 32UBPISAI SHONUIUGD PUE BI0W 10 $4K § JO SNEIS YdT Uo

PesEN TYAQIWIY 40 NOLLVTI3IONYD dd1 NO SHvE TYNININD

"3J0WL 10 JedA | 10 90Us)uas uosLy
pepuadsns e SapnUl UBLIINDA) S0 LSS uosud 1eak | ysestie, oup .

annqe al} Jo Aue Jwiod o) Asedidsuod 1o wsny ¢
{epMe}LoLL 2SN g8 Pays)] SASUBHO JPYIO ¢
{-01 ‘BuyBBnws uale 'sesUS}0 SWIea.y [BIapa) snolea 'Buyspunel
Kauour) sanbojeue aje)s AjqIssed pue SASUIYO [21apa) SNOLIBA ¢
(2ouajuss uosud 1eafk | 3seaf je + Anbad Jo 2onsnl 1o uonansqQ ¢
LAoUduas uosid
seak 1 1sea) 1e + Aabioy Jo ‘Buijiepaiunoa Liogqug jeIauwoes ¢
SASUIYO SSIUISNG LOININSOIL ¢
000 ‘01 < {S)WRMMA 0] SS0] + UDISEBAD X2) 10 PNEI{ ¢
2ouaiuas uosud seaf | 1sea]Je + Aejbang a0 YayL ¢
L35U3)uas uosud 1eak | JSEI] IR + JIUIYOIA JO BLILD ¢
Bupjoyyed] uueand ¢
(wsiapoau jo Buipuy e sayew PNod
[EUILLLD BL) 3J3UMm SSSUBYO UoIssessod Juanhasgns 10 puodas UieNas
Apissod pue wedazeniuny jo yunowe Aue jo uoissassod Bupnjoul osje
1Nq 'sosUAYO [18S O} JuSUI 16 ajes Jsow Buipnjous) Bumyoyyes| Brug +
IOUIY B JO 2SNQY [ENXaS ¢
adey ¢
ISpINY &

diysuazim Joj painba

J3joeieya jesow jo Guipuy sy sieq Apusuewrad
(W) AUE JE 13pINLU JO UORIIAUGD PUE) 0661 ‘BT AON
191k 10 ue Auoja4 pajeaelBiby ue jo uogoimue)

:Ruojey e Jou § uaas Ajgeqosd papnjaul ey «
Anuaai [eba)|l 1o} a3usjuas Losid pasueyus ¢
[BAOWSI J51E AINQISSILPEL] JUDUBULID]
|eActial Jo sieAlEMm ysow 10y Apaibieu) «

:Apgeniodap o) uoippe i 'ssauenbasuol) «

shep 0gl
Jo polad ajefiaiBbe ue 1o jiel & 0) JUBWBIUYUOD <«
sasuapo fuqued 7 «
slead g Jo 9ouauas
uosud aieBaibbe + adA] fue Jo SISUAYD 2JOW 10 7 «
{syuow g < s2ud)uss UOSIG B
SAJOAUL JOU $30D + (AUO[3) B JoU “yia, maN ul “Ba)
Jeak | < 3qeysiund Jou vl asusyo ay) pue 1D
alfuis ssejun) spnudin] jeop BuIAJOAL| WD «
{euenfuew
10 s58{ Jo B Jo voissassad spdwis jo asuayo
a|BUIS SSB|UN) PSUBYD FIVEISYNS PI|CIU0T <«
:steak  op dn Jo diysuszid
104 pannba Jajorlel) jeiow poob jo Buipuy sy}
S1eq saWLD SUMGH0] Y} JO UISSILPE JO UORDIALCT)

*dysuazais '$'n ULeIo o3 jge
Buiag wosy ¥4 ve juaaaud §ipm - JIHSNAZILID
SN ONINIVLIEO NO SHYE TYNINRD

-poddns 9383 [EAPIAPUI 10) ZZEa-6Z 2-Z1LZ (€2 10 Biorjoelosdesuajapiu el Bruurmmm
1B a)Isqam Jaal01d asus)ac JUeIBILIW) aiy) HsiA 'seomosal jefisg aaisusyeidwod 210w Jo4

Auoja4 paryeaesBBy ue o uolonue)

{JIA19 J0 [EUILIIA} 13PI0 UCHIB0I JO LIORIOIA Jo ‘Bunjmis
'uauppiy s Isuieby W) ‘S3UI0IA DNSIWOQ JO WD B JC UONDIALC)

ASUBK() 20IAI(] DAIIINIS( 40 WIBI] B JO LONOIAUOD

awayos abuis e
10 1IN0 BUISLE JoU, pUB LDISSIWPE I8YE B} AUE Je DaHILKLIOD SN0 OM] «
pasoduwi aq ABwW 1a6L0| 10 JesA | J0 30USIUSS UOSUIE B YDim
10} PUB 7] 84} GJUI UCISSILUPE JO SIBOA G UIUIM PEILLICD | NI SU0 <€
(spo Aungissiupeu)
(el 835] (JIW]7) apnudin [erol ButAloau] awl1D e JO UoHIIALOY

pueniew Jo ss9| 1o Bg 1o uoissassod ejdus jo asusyo atbuis e | 430%3
ASUBYQ 9IUBISYNS PA{|ONMGD © JO LCIIIAUCT)

"aabinjas e 10 1apjoy

paed uaub (YdT) Juapisad JusueuLad Jngme] & SB YINs ‘SniBls UoISSupe
[rme) sey Apeade oym uazZiiouou g Jo uoneyodap Ul jnsas A 10 {IIp
SANNCYD ALITIGYLIN043A TYNINTED

11199y 9 Aewung sawli?) Jo sasuanbasuo) uoneibiwwy

[diysusziy "5 Buiielgo wo sieq [euiw? 3as) poliad sead | Buunp
Japeieyd jesow poeob o Buipuy pannbal bulieq sawLd J0 UOISSIEDE 10 UGHOIAUOT) «C

S} BU} O} UDISSILUDE UE JO S103A SAl) UfM JOU SEM B5UDJ0

ay JI usa [spe Aupgepodaq feununsy sas) sebuc) Jo Jesd | Jo sousUaS lenusjod

£ LM | W10 2o “B'a ‘uosiad sy} o) sajdde punolB ay Jou o IsLiaum aghew
*spunciB Aupgepodap Jo AQISSILEPRUI JRUILLD W paS]|-aSUJo Jo a04) Jo UCHIAUDY) «
pliy2 10 juased ‘asnods Md7 40 380 01 diyspiey  [Ensnun
Ajawaixa pue [euondaoxa, pue 'siesh +0| 40j 'S ut BIuasald jeasAyd snonunuos
uo paseq TYAOWIN 40 NOILYTIINYD HdT-NON NO SHvE TYNININD

Jeqandwnseid e 51 awiid SNosIbUEP Q0 JUBJOIA «
Jayaiyeny Bnip e S1{ENDIAIPUE 84} 1BY) 3438 0] UOSEA) SH «C
{smes aaBnyal 1o wnifse aaey
oUM suosJad Joy Ajuo) 1saaau arjqnd Jo ‘Kpun jjwe; ‘'sasodind ueuEURNY UQ
paseq ALI7IQISSINAYNI TYNININD 40 HIAIVM {o}502 NO SUVE TYNININD
ME| 8587 995 ‘UCHIUYSp ACINje)s ou - $98d 1910 <
wnjAse Jeq Ajsandunsaid jim awws snossbuep Jo JusjoIp «
{eaowal Jo Buipioyum 0} Jeq andwnsard e ale Ss0UBISQNS
pajjanuco u Bumowey [ngmejun Buiajeaut saiuojsy pajeaeBibe g "Buipoyyim
1eq im juswuosudw jo 3ouajuss sieak ¢ ajebaibbe yim saluop) pajerelify «
whjAse JBq (1w saiuoe) paleasifbe |y ¢
[spD Aupgenodaq feuuuy sas] Auoa4 pajeselbby «
Bummoyo ay) Bupnpur {HSd) ALY Snouag Apenalied, e Jo Uajiauc)
[BAOWSL JO AIUNOY Ul WOP2a3i)

10 3J1] 03 Je2.y3 U PasEq TYAOWIY 40 ONIGTOHHLIM HO [erowal jo Auncd
_usumm._ma 0 iea} papunol-{{om Uo paseq WNIASY NO mmd.m TYNINIED

"G Ul 8aUBPISa [NJMe] JO SIA 2 810/5q

palenL sbupaanoid [eAowas 1 AUpIssiwpey] [Bulupg Aue 10 ‘[sp0) Aipgepodag
[euIwL) 955) Auojad pajeaeafiby ue 10 UONDIAUDD "dd T Ue JO 8582 BU) Uj «
“1eq aAndwnssid B 5| 2w SN0JABURP 10 JUI)OIA B JO UDISSIIPE 10 UOKIIAUC) «C

eUeNfuew Jo 559) 10 B g Jo uoissassod ajduns jo asUajo
ajfuIs & By Jay)o aSURLQ SOUE}SGNG PAJ[ORUOY € |0 UDISSILIPE IO YONJIAUCT <
A93yBnep jo uos quaied ‘asnods Yd7 10 5501 o1 dySpIeY awWanx3 uo paseqy
ALTGISSINAYNI TYNININD 40 H3AIYM {ulziz NO SHYE TVYNIIND
81k § 30 93uauas uosud 2jebaibbe + adA) Aue o saSUAY BIOW 10 OM] O UCHIIAUC]

VA PAZIIEIIAWWIOD
‘yaISSILUPE 'uonaiauco 63} uoinyIsold

[rimeun szupe pue (g ul 2hebua o) jusiul 1o
“S0W § < BOURIUAS UOSL B SAOALI JOU S0P + 128k | < SigeysIund Jou si
SSUAYD BUE + 1|7 FUI0 OU SBY JUSKD 3L ) LIN]D U0 Joy — uondaix3 asusyo Aled «
S3SUBY0 XaS JSOW «
(saiLLs Ynesse/ebnetsuew
awos ‘adel Jepinw “B-a} j0e Ssapjal & Af paualesiy) o pasnes sl wuel Ajpoq
SNOWSS 10 108 [EUOUSIUL UE AQ PAUSIEBIL) JO PASNED SI (Y AD0g UoILiM Ul SBLLILT <«
{A1aB10; "yay 69} JUstUaS UB SB Preyep IO [ajs O} JUai) UB YIm SaLT «
:Bupnjoul ‘sawna jo abuel peOIq B SIpNjaUl
KioBages yoiym ‘(L w0) apnyding resop HulAjoAu} 3WLY B JO UOISSILPE 10 UOKIIAUOY
IEyuelt B1up B S| [ENDIADUE SU} el
BABI[54 O UCSEAI GH(] 40 ‘ISUBYQD IULISONS PRJOAUOGY € JO UOISSILPE 30 LCHIIAU0G
-peouqe duy aimng e woj "S'n Ly 03 wnjal o} ajqe Bulaq woly
SN}JEIS UCISSILIPE [NyMe] SBY APesl(e oM Uaziioucu & juaksad osje fely S 9u3 ul
SNJEIS UCISSIWIPE [NJME] LLEIGD ) 2]qe Buing woj uszmouou  Jusaad few Jo [IM

SANNOYH ALIMBISSINAYNI TYNIWINI




Brooklyn
Defender
Services

NEW Immigration
Detainer Law

is client free of disqualifying
pending charges
OR
mandatory YO or JD?

Yes

Pricr (non-Y.0) felonies = 0
Cpen warrants = 0
This is the only qualifying open
case.

!
Yes

Effective date: July 16, 2013

Disgualifying pending charges:
« any felony
+ 120.00*
» 215.50*
+ Sex offense under NYPL 130
» VTL 1192
» 265.01 + firearm, rifle, shotgun,
bullet, or ammunition

*Client ordered released at 170.70 will
not be held on detainer if there are no
ather disqualifying factors

. ™
Any open gase is a gualifying open
case unjess the only charges are;

» 230.00 .

= 240.37 (where related to loitering
for the purpose of prostitution, not
patroniszing a prostituie)
511(1), 511(2){a)i}, 511(2)(@)(iv)

Does client have prior
misdemeanors in last 10 years
(note exceptions)?

similar out of state charges

o _/
r N

Excepii igr misdemeanor bar:

+ 230.00

» 240.37 (where related to loitering for
the purpase of prostitution, not
patronising a prostitute)

« 511{1}’ 511{2)(a}(), 511(2}(a)(iv)

» YO/ID adjudication

Does client have an old order of
removal?

|
No

k similar out of state convictions _/

ow 1o find_out if there'is an old
order of removal;

+ Check copy of detainer

» Check end of rap sheet

+ EOIR Hotline with client's A#
{800-898-7180)

« Ask client about all immigration
contacts
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NEW YORK CITY’S 2013 IMMIGRATION LAWS (Local Laws 2013/021 and 2013/022) MAY
PROTECT YOUR NON-CITIZEN CLIENTS FROM TRANSFER TO IMMIGRATION DETENTION

These new laws, effective July 2013 replace NYC's first detainer law {Local Law 2011/62), and apply to clients with
immigration detainers in both the New York Police Department (NYPD) and Department of Corrections {DOC) custody.

If ICE has issued a detainer’, in certain cases NYPD and DOC will NOT honor the detainer. The attached chart {page 3})
details when a detainer will and will not be honored by NYPD or DOC according to the new detainer discretion law.

Since the activation of Secure Communities in New York City in May 2012, more immigrants have detainers at
arraignment. Under this new law, certain clients with detainers may be protected from being turned over to ICE
custody if they bail out or are ROR’ed at arraignment. Additionally, certain clients may be able to take certain

misdemeanor pleas, or alternative dispositions, and avoid transfer to immigration detention whether in NYPD or DOC
custody.

Bail Payment Issues:

if it is clear that your client does not have a detainer, bail out as soon as possible before immigration issues a
detainer,

If your client has a detainer at arraignment and you are unsure whether the detainer will be honored by the
NYPD, bailing out or being ROR’ed could resuit in a transfer to immigration custody, you and your client will

have more time to research for eligibility for release If your client enters DOC custody. Please contact the IDP
hotline if you have questions at 212-725-6422,

Plea Decisions:

- To aveid transfer to immigration custody, your client may want to:
o Spend more time in DOC custody to receive a violation, vacate prior convictions or correct a RAP sheet
(rap sheet errors may result in transfer to ICE—see back for more info and how to correct)

o If a detainer is lodged, reject non-jail sentence misdemeanor or felony pleas that would release
someone from NYPD or DOC custody to ICE custody

o Take the risk of going to trial

What the law does NOT change:

- ICE will still receive fingerprints from the NYPD and issue detainers
- ICE will still receive intake information for people in DOC custedy, conduct interviews, and issue detainers
- ICE may still commence removal proceedings against people they discover in NYPD or DOC custody

' An immigration detainer is a request from 1CE to DOC to detain your ¢lient (or up Lo 48 hours (excluding Saturdays, Sundays, and holidays) .after he or she wou]_d
olherwise be released, in order to provide ICE an opportunity to assume custody of your ¢lient and initiate deportation proceedings. See 8 C.F.R. § 287.7. Under this
new immigration law, DOC will not keep custody of qualifying individuals beyond the 48-hour period.
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DOC SCREENING PROCESS AND RAP SHEET ERRORS

DOC will look at your client’s RAP sheet as well as federal gang and terrorist databases to determine if your client with

a detainer is eligible for release under this law. If your client’s record makes him or her ineligible for release, he or she

will be handed over to ICE at time of discharge from DOC custody so that ICE can commence deportation proceedings.

Correcting Errors in RAP Sheets

Errors not corrected on a RAP sheet may result in your clicnt being sent to ICE detention. Unfortunately, errors in
RAP sheets arc very common: some of the most common are closed cases that are listed as open, warrants that have
been resolved but are listed as outstanding, and arrests for which charges were dismissed but for which final
dispositions are not displayed,

Errors should typically be corrected by providing documentation of the error to the state Division of Criminal Justice
Services (DCIS). To obtain supporting documentation, you can do the following:

* Ifthe RAP sheet shows an open arrest or warrant, contact the police precinct where the arrest took place or
where the warrant was issued. Sometimes the records may not be complete and a FOIL request must be filed.

* I the client’s charge was dismissed by a court, then contact the court clerk to get a Certificate of Disposition
showing the dismissal. (Note that the appropriate terminology may be different outside New York.)

* Ifthe RAP sheet shows an open charge but the case was not prosecuted, then contact the District Attorney’s
office to get evidence of a “decline prosecution” (DP) decision.

It is crucial that this process be started as early as possible, as the procedure can take approximately six weeks to
complete via DCJS. To fix errors, send a letter detailing the RAP sheet mistake(s) and enclosing documentation of
the correct disposition via certified mail to DCJS. DCJS will mail confirmation when corrections have been made.

In cases where a correction must be made more quickly, you can contact DCIS directly by phone to expedite your
request and you can correct the error in CRIMS (an OCA database) via the relevant court clerk. If you make the
correction via CRIMS, you will have to inform the DOC Office of Constituent Services at (718) 546-1500 or
constituentservices@doc.nyc.gov that they should rely on CRIMS in your client’s case rather than DCIS.

More Information

If you have questions or if NYPD or DOC has violated the 48-hour detainer rule for your client, please contact;

Immigrant Defense Project Legal Hotline, (212) 725-6422, infof@immigrantdefenseproject.org
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ICE Detainer _WiII NOT Be Honored
By NYPD/DOC

1 Pending
Charge

”‘jf-: * 1 misdemeanor charge
‘ —- (see exceptions to the left)

» Unless client has been released pursu-
ant to NYCPL 170.70 for NYPL 215.50

=P » Unless client has been released pursu-
' ant to NYCPL 170.70 for NYPL 120.00

» VTLAmcIe 31 alcoh an
offenses

| = Mandatory Y.O. or J.D. adjudication

Mulﬁple Open . 2 or more m|sdemeanor charges in: separ e » Unless 2 or more misdemeanor charges in

Cases cases S separate cases for:

(see exceptlons tD the gh ) =p » VTL 511(1): aggravated unlicensed driv-

‘ ing in the 3rd

» VTL 511{2){a){i): aggravated unlicensed
driving in the 2nd when relating to a
previous conviction in the preceding 18
months

» VTL 511(2}{a)(iv): aggravated unlicensed
driving in the 2nd when relating to 3 or
mare suspensions

» NYPL 230.00: prostitution

» NYPL 240.37 loitering for the purposes
of prostitution
(see exception to the left}

» Unless the: NYPL2402}37 ¢

Warrants

Prior Conviction |+ Felon
. Mlsdemeanor conwctlon ,
{see excéptions totheright)

* Unless 1 or more misdemeanor
convictions for:
» NYPL 230.00
» NYPL 240.37
» Unless the NYPL 240.37 conviction - {see exception to the left)
relates to “patronizing a prostitute” -~ " » VTL 511{1)
: ‘ ‘ » VTL511(2)(a)(i)
» VTL 511(2)a)(iv)

{ * Misdemeanor convictions more than 10
years prior ta the instant arrest

1« ACD or JO disposition

Deportation s QOrder of remo\fal or deporta‘fibn | s Priorinteraction with DHS that didn’t
Issues . result in order of removal/deportation

“Public Safety” |+ Clientison agang or terrorist waich list
Issues




